There  is  also  available for consideration a carefully crafted
decision by Judge Steffey in which he found,   after a full evidentiary
hearing,   that   (1)   canopies are not  required where the coal height is
less  than 42 inches  and   (2)   that  the undisputed facts of record in his
proceeding showed  that as recently as March 10,   1980 practical technology
did not  exist  to permit  the installation of canopies  in mining heights
of 43  to 50  inches.     Wright  Coal Company,   Inc.,   3 FMSHRC 496   (1981).
Because Judge  Steffey's  finding of  technological impossibility was never
challenged by  either MSHA or  the Commission it became by operation of
law a  final  decision of  the Commission.

A careful  reading of  the Comptroller General's  report,   supra,  also
leads me  to  conclude  that up  to  80 percent of  the research,   development
and experimentation with canopy designs has been accomplished without
any input on the part of  the Secretary.     The report  further supports the
view that   this  shifting of  the burden has been counterproductive
not only in  terms  of productivity but  also of safety.     As   the report
notes,   "injury prevention benefits  of  cabs and canopies require further
study." Attempts on  the part of this judge  to obtain such data has been
very  frustrating.     In response to a subpoena  for such data,   counsel  for
the  Secretary advised on April  7,   1981,   that  "there are no  formal reports
or studies  reflecting the number of lives saved or injuries avoided by
the use of  cabs or canopies."    Ltr.   to Trial Judge from Stephen P.
Kramer,   Esq.,   Attorney for the Secretary.     This  admission leads me
to  regard MSHA's  claims  as  to  the efficacy of  the canopy requirement
with great  skepticism.

The Commission in reversing my decision concluded intejc alia,   that
in the absence of an evidentiary hearing or stipulation of  facts  the
trial judge's   finding  that application of the canopy requirement would
compromise  the safety of  the miners was  impermissible.   This  is  incorrect.
What   the Commission seems   to have overlooked was  that my decision was
based solely on   (1)   the undisputed  facts  set  forth in a final decision
by  the  Secretary on a petition for modification or waiver of  the  canopy
requirement with respect  to   the mine and equipment  in question,   Sewell
Coal  Co.,   No.   M.   76-131, (April  27,   1971);   44  F.R.   44838   (August 17,
1979),   and   (2)   the facts agreed upon,   stipulated to and submitted by the
parties  in support  of  their joint motion for settlement,     3/

_3/     In Co-op Mining,   2 FMSHRC  3475   (1980),   the Commission held  that
where stipulated  facts  establish  that no violation occurred,  a motion
for settlement should be denied.     And  in Qlga Coal Co. ,   2 FMSHRC 2769
(1980),   the Commission held  that  the  trial judge has  "the inherent
authority  to  question whether,   as  a matter of law,   a case before him
presents  a  cause of action."
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generally is valid and does not "reduce the protection" of the miners.
